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The
last two
years have
yielded several

major court decisions

for Louisville, but none more im-
portant than the condemnation of
Jefferson County Public Schools’
student-assignment plan by the
U.S. Supreme Court.

BY JENNI LAIDMAN

Photos by John Nation

Frank Mellen climbed into the taxicab in
Washington, D.C., and realized he was hear-
ing a familiar voice coming from the radio.

His own,

'There was never any question abouc the
importance of what he did that morning. Buc
it ook on an airof surreal theater as he sertled
inro the backseat of the cab crawding through
the Washington traffic and listened to himself
answer questions from justices of the United
Stares Supreme Court.

Kentucky had its share of headline-grabbing
lawsuits in 2007-08: One major civil case, pros-
ecuted in part by Louisville atnrney William
McMurrs: erippled the Kenwucky-based Impe-
rial Klans of Ainerica when a jury assessed $2.5
million in damages against its leader for creating
an atmosphere of hate and violence that led w0
the 2006 beating of a young man at a county
fair. Many people also followed the sad story of
a weenager secking recompense for the accident
that severed her feer on the Superman Tower
of Power at Kentucky Kingdom in 2007. The
parties — including plaintiffs acerney Larey
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Louisville solo-practice attorney Tet
(right, above) and Byron L

Franklin — reached a confidential out-of-court
setlement last fall. And in the most lurid coure-
room drama, argued for the plaindff by Old-
father Law Firm attorneys Ann Oldfather and
Kirsten Daniel, a jury ordered McDonald's to
pav a voung wonman $6.1 million {and later,
another $2.4 million in amrorney fees) after she
endured a hizarre strip search by the assistant
manager of a Mount Washington McDonalds
and a sexual assault by the manager’s boyfriend.
“The couple acted on the orders of a man on the
phone pretending 1o bea police otheer. The jury
held McDonalds responsible for the incident
hecause it tatled o warn employees of a series of
such hoaxes that had been plagiing it restau-
s for 10 vears.

Despite the wide andience cach of these three
cases attracted, none drew more attention, or
had greater impact. than rthe one Frank Mellen
and WAnate, Tarrant & Combs colleague Byron
Leet pursued for the defense in Washington on
Dec. 4, 2006 — che debare over which schoal
Louisvillian Crystal M. Meredich’s son could
artenct. The question: Could her son, Joshua

on the desec

ordon (facing page) dueled W

McDonald, who is white — or any child of any
tave — he put in a particulay school, o1 keptout
of one, because of the color of his sking Would
courts now Forbid a pracrice developed 10 assure
zqual education w ali children?

That cold and dear-blue morning, Mellen
and Leer had their Anal showdown with an-
other Louisville lawver, Teddy Gordon — who
this time was assisted by counsel from the Bush
administeation’s solicitor general. Gordon had
been picking away ac the Tefferson County
Public School’s race-conscius stadent-assign
mient plan for nearly 10 years.,

As they made their way toward the court
that morning, the sun illuminated the marble
court building and the crowds of protestors
in front of it. Some had been there all night.

A group chanted, “We won't go to the back
of the hus, lategration is a must.”

But the justices weren't inclined to listen
o poetry.

Seven months laree, on June 28, 2007, che
Supreme Court’s decision changed the way
schools throughour the nation can consider

tt. Tarrant & Combs lawyers Frank Mellen
) case for years prior to their final meeting before the U.S. Supreme Co

race. "the opinion of Justce Anthony M. Ken-
nedy, who cast the determining vote for a bit-
terly divided 5-4 court, redefined the issue.
He sided with the conservative justices when
he wtote that race cannot be she deciding fac-
tor in student assignment. But unlike thase
men - Chiel Justice John Roberts, and jus-
tices Samuel Alita, Amon Sealia. and Clarence
Thamas — he did not endorse a color-blind
future for schools. Instead, Kennedy wrote,
schools should continue “their important

work of bringing tagether students of differ-
ent racial, ethnic and economic backgronnds.”
Such diversity could be achieved, he wrote, by
such things as the strategic Jocations for new
schools and the creation of school boundaries
with an eve to ucighborhood demographics,
including race, income and educarion.

For school districts such as Loaisville’s, which
once bused thousands of kids acrosy town under
a court order ra achieve descgregation, the deci-
sion means a break with the past. Lect echoes 2
comment made by Justice Ruch Bader Ginsberg
——who voted with the minority to uphold race-
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conscionts student assignment: “How somc-

thing can go from consticutionally required on
Tuesday: then starting Wednesday ics not even

constitutionally permitted — in facy, it's prohib-

ited — to me. that is an ironic result”

Teddy Gordon practices law in a modese two-sto-
ry building on Wt Marker Streer. His second-
floor loft office allows him w holler to visitots in
the first-floos reception arca and invite chem wp
if his scercrary is busy esewhere, A mob of weddy
bears crowd a long ofhice shelf, and Gordon pulls
out rwo commemorating his Supreme Court
appearance: One bear wears a sait. the other a
tobe that keeps areeping immodestly to its waist.
He points out other Supreme Court mementes,
including a rendering of someone gesturing with
hoth arms before nine dour and robed Agures,
The justices are recognizable in the skerch, buz
not aven Gordon's wife Suzanne thinks dhe man
waving his arms looks much like her husband.

“How something can go
from constitutionally re-
guired on Tuesday, then
starting Wednesday it's

not even constitutionally
permitted — in fact, it's
prohibited — to me, that
is an ironic result.”

— Byron Lest

“You see, T almost pointed my finger at
them,” Gordon says as he looks at the draw-
ing. He'd been warned against poindiag @ the
justices in one of the two moot courts he'd par-
ticipared in. Moot courts are practice sessions
where lawvers with Supreme Court expericnce
act as justices. His oppanent hefore the court,
Melien, participated in seven moot courts,

Gordans press person, Honi Goldman, fikes
to portray the Supreme Court bastle as & David
v. Goliath confronurion. Tes not a bad narrative.
Even the taw offices continue the theme, Visitors
t0 Whar, Tarrant & Combs ride an dlevator w
the 28th Hoor of the PNC Plaza. There, a Friend-
ly receptionist announces one’s arrival, makes
chitchat and offers coffee. Legal discussions take
plice in big conference rooms with shiny wables
and all the personal ambience of a asteful hotel
room. Gordon, Goldman relates, had o buy 2
new suit to argue in Washingron, Mellen savs he
doesnt remember which suit he wore, Gardon
practices alone. Wyarr, with offices in eight cities,

ubxpress.com

cmplovs 107 Tawyers ar just its Lovisville offiee.
Leet went to law schoo! ar Vanderbilr, Mellen
went to Harvard, Gordon weni to the University
of Lonisville law school at night.

On the Monday of the Suprerne Court argu-
ment, a story in the Conrier-faurnal porrayed
Gurdon as something of a bumbler, In die ar-
ticle, his brief to the Supreme Court was calied
“extraordinarily weak™ by a former court clerk,
like “something voud expect from a prisoner rep-
eesenting himselt.” Months later, even ULS. Dis-
wrict Court Judge Johr Hevbumn, who decided
how much the schoal disuict would pay Gordon
after his suceess (abour $210,000 including ex-
penses), was lefi-handed in his complimenes. Ac-
kneoviedging that Gordon had been “eriticized
and even vilified.” and chat he had “pursued an
epic case against considerable odds and vehe-
ment opposition w an astonishing suceess,” he
alsor wrore thar Gordon’s vietory was due more to
“conviction than skill.”

Seill, he did win.

The gradual dismantling of Jefferson County’s
race-sensitive plan began in 1998, when a group
of African-American parents challenged the dis-
trict on its admissions policies at Central High
School, the taditionally black alma wacer of
Muhammuad Ali. which had been converred into
the cigy's law and medicine magnet school. The
parents approached Gordon to represent then.

“You're crazy,” he says he told them. “You've
got the wrong guy.”

The Louisville native believed in desegrega-
tion, In 1975, when U5, Districr Judge Jaunes
Gaordon (no relation) ordered the raced-based
merger of inner-city and suburban schools, and
instituted cross-town busing o ensure integra-
tion. the attorney put his rwo cdlementary-school
age children on a bus without ohjection. He still
believes busing was the right thing for Louisville.

“There were still vestiges ol segregation. No
question about it.” ‘teddy Gordon says. “We
had not fully complicd with Brown v. the
Topeka Board of Education.” Burt he says the
student-achievernent data that Central parents
showed him demonstrated thae abier 20-0dd
vears, race-based student assigning had be-
come detrimental ro black students,

“This was contra to my overall phileso-
phy of believing (integration) would improve
educational ouccame. Twas shocked.” he says,
He was also convered.

The Centra case carved only a small shice from
the school’s diversity plan: the wse of the district’s
15-50 rule for magnet schools. That rule stated

that no school should have a black enrollment
smaller than 15 percent or larger than 50 percent
a broad targed based on the districts 35 por-
cent African-American population. The district
barred Gordon's dlients from Central because
enroliment there was already 50 percent Aftican-
American. Heyburn ruled infavorof Gordonis cli-
ents, determining that the school board couldn't

make race a barrier o one-of-a-kind schools
without violating the equal protection clause of
the Constitution’s 14th Amendment. Following
that ruling, the district did away with race-based
considerations at all four magnet schools: Cen-
tral, Brown School. Brandeis Elementary School
and DuFornt Manual High School.

With the zeal of a convert, Gordon became
determined ro dismantle the diserer’s entire race-
based program, which relied heavily on student
choice before race was invoked. Fis next case
rargered "mracditional” schools ~— schools favoring
a structured environnient, dress codes and dis-
cipline. Nestled within this kawsuit was the sced
that would grow inte Gordon’s case betore the
Supreme Court.

Since the U.S. Supreme Court ordered the
ration’s schools o integrate in Brown v Board
of Education of Topeka more than S0 years
ago, lower courrs have generally interprered
the Constitutions 14th Amendment equat-
protection clause the way the majority did in
Brown: as a prescription for desegregation.

Whik: violent protest and the Deep South’s
wuculent and bellicose governors couldnT dis-
mantle the notion under direct assauly, desegrega-
tion proved malleable under more sophisticated
prabing. In fact, by the time Frank Mellen stood
betore the Supreme Court, mest commentators
viewed the school districts case as the final dom-
inu to fall in the battde against nce-conscious en-
roliment procedures, Probably the hirst domino
fell when Allan Bakke, who is white, charged the
Univessity of California. Davis medical schaol
with reverse discrimination, UC Davis reserved
16 spotsin its annual medical schaol entollmene
limit of 10{ for minority applicants. Tn 1978 the
ULS. Supreme Court found for Bakke, ordering
the medical school to admir him. The late Justice
Lewis B Powell cast the deciding vote, arguing
that racial quotas violaw the equal protection
clause. But he made room tor diversity by joining
in the oppositions contention that race could be
considered in admissions.

On June 23,2003, the Supreme Court seemed
10 oudline the tenants of an accepiable diversity
program through two dedsions issued that day.
both involving students seeking admissian to the
University of Michigan. In one case, Michigan
resident Barbura Grueter lost her reverse-discrim-
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fmation case against the law school. Like Bakke,
Grurrer maineained char che school’s use of race
in its selection process vialated the equal protec-
tion clause. The case differed from Bakke in at
least one significant way: The low scheal used
no quotas. Instead, the university argued, it con-
sicdered vace alomg with other faciors i order 1o
achieve a diverse studene popualation,

Justice Sandra Day O Connor wroge the ma-
jority apinion in this 5-4 voe, The university
could pursue diversiry, O'Connor's opinion said,
o long as its consideration of race remained “nar-
rowly tailored” —— chat is, invoked sparingly and
alongside nther divesin-minded considerations.

The other case involved students seeking
admission ta Michigan's College of Literature,
Scienee and Ares. The college used o paing sys-
tem that virtually guaranteed admission wany
qualificd minony applicant, Such a syswm
violwed the equal protecion clause, the court
said in 4 ruling written by the late Chief Justice
William Rehnquise. hecause it lacked che “rar-
rowly tailored” approach that protected the
law school from similar censire, At the same
time, the 6-3 vote upheld che university's nghe
to pursue diversity as a legitimate goal,

Gordon filed his 2002 lawsuit against sradition-
at-schoot enroliment policies on behalf of David
McFarland and sons Sephen and Danicl, facer
inined by a group of other plaintiffs, induding
Crystal Meredith and her son Joshua. When ac-
torneys asgued the case in federal district court,
in December 2003, nobody paid much atwen-
tion 1o Meredich, Wac's Mellen recalls. Ualike
the other plaindffs, her case didnt invalye en-
tollment i a vraditional school.

Gordon argued thar raditional shools, like
non-traditional magnet schools, were unique and
therefore could nent be included in any race-con-
scious student assignment plan. Judge Hevburns
decision, issued in June 2004, wuched on three
things: 1rse. he gave his seal of approval w the
school district’s regttar student-assignmene plan,
saving it met the standard of narrow niloring,
Second, he said that vraditional schools were not
unsicie. Third, he miled thateven though it would
be allowable for waditional schools w follow
Ih(’ same :.usignmcnt P{ﬂn a5 ﬂ[hfl' 1]0”‘”‘11\2“5(
schoobs, dhe districe must stop following a practice
distinet ro eraddiional-school assigning, which spe-
citically noted the race (and genden) of every stu-
dent applicant. That particular plan, he sdid, was
not narrowly tilored, separating students into “ra-
ciad categories in a manner that appears completely
unnecesary ty accomplish it objectives”

Gordon viewed Hevbura's decision as a
victory tor his mraditional-schoal clients. But
he appealed the judge’s approval of the dis-

tricts everall student-assignment plan. That
left Meredith as the anly plaindff whe could
za torward with the appeal, Gordon says.
The Meredich case was unusual, Kindergarten-
ers were stpposed to bo exempt from race guide-
fines. Yet when Joshuas mother applied w have
her kindergaren-age son enolled in a schoal
close to home, she received a lereer telling her thar
Joshua had w anend YWhimey Young Elementary

were to hime He managed o speak three entise
sentences before hie was inmrruptcd He was
Tucky; most lnwvers dort get thae b Bue as Leet
wartched the justices volley and argue. it began to
toak as though Kennedy would not be swayed.
“You cannot read too much into the comments
of the justices. Frankly, thar’s a perilous business,”
Leet says, But he couldn’t stop himself, Kennedy
didnt seem saristied with the plans before him.

The school district had shown it employed racial “classifications
only in terms so broad and imprecise they cannot withstand strict

scrutiny,” wrote Justice Kennedy. Thus was the county's long-
standing student-assignment plan struck down.

in Louisvilles West End so that Whitney Young
could stay within the 15-50 guidelines.

“That fetter. in fact, was a mistake.” Mellen
says now, e racial guidelines dontapply w

kindergarten students anyway, Why she was
sent the letter we don't know,”

Gordon daesn't see a mistake here. He sees
caleulation: “They wanted another white kid ar
\Whimey Young, They didn't care. They could
have wiped it ali our. They could have said,
We concede, leds send him o Bloom.” They
had that opportunity. ... They ignared it

The fetter would come back to haunt the
school systent when it mattered mosi.

On June 9. 2005, the Sixeh Districe Court of
Appeals in Cincinnati heard the case, While the
atrorneys awaited the appeals court’s decision,
Tustice O’ Connor announced her retirement
With George W, Bush in che White House, it
was a slim-dunk thac her replacemenc would
be far more conservative.

“That was not a particulady good daw”
Leet recalls.

Gordon, who would see his appeal rejected
by the Sixth Cireuit 21 days luer. was claed.

*} have this cliché that T say: Never underesti-

mate the power of divine intervendon,” he savs
*1 came home that night and T rold Suzanne,
‘Something remarkable has juse happencd.™

Now all arguments would lead to Justice An-
thony Kenedy, the swing vote in the new, more
comservative nine, Tt became important 1o 0s w
know whar Justice Kennedy had written and said
about race-conscious plans,” Leet says. “We spetit
a lot of time and energy Jooking for the kinds of
chings thae might be of ineerest to him.”

On Dec, 4. 2006, Mellen stond in front of the
justices. just a little surprised by how close they

Leet was right. In che ruling seven months
later. Kennedy spent some dime discussing
the facy thar a kindergartener, supposedly not

subject ro race-sensitive assignment. ended

up subject ro a race-sensitive assignment.
The justice used it o show how the Jufferson
County Public Schools failed to meet the
standard of “narcow railoring.”

The school districe, he said, “bears the bur-
den of justifying ies use of individual racial
classificatons.” That means it must “establish,
in detail,” how it makes decisions. Then Ken-
nedy brought up Joshua’s kindergarten as-
sienment: “The discrepancy idendfied is not
some simple and straightforsward crror, L, To
the contrary.” Instead. he said, the school dis-
rrict had shown iv employed racial “classifica-
tions onhv in terms so broad and imprecise
they cannot withstand strict scrutiny”

Thus was the countys longstanding sta-
dent-assignnient plans souck down,

Since then, the school district ereated an
clemencary-school plan wailared 1w Kennedy's
ideas about induding income and education as
well as race in assignment considerations, The
15-50 rale seands; it just isnt any longer ded
to race only. The plan separates che city into
six chseers with contdauous bovndaries. racher
than the non-adjeining boundaries the old
ciuster plan had, and allewws for “grandfather-
ing” students who mighe atherwise he denied
re-enroliment ro the schools theyre in now.

The courts may appreciate the distinction.
but Gordon doesa’t.

“So now wete going to once agdin use a
quota,” he says, If we didn't stigmatize a kid
cnough by color, wee going 1o sugmatize him
by being uneducared or impoverished roo.” He
declares he'll keep fighting, buc he may not have
a recepeive Supreme Court next time. Wi ith a
Demaocratic president in office, court appoint-
ments are likely to ke it furcher from Gordons
position — the power of divine intervention
notwithstanding, n
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